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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

20th April’2018 

 

MONEY SUIT NO.8/2015 

Sri Sibu Saha 

Son of (L) Narendra Nath Saha 

Resident of Ward No.13, Natunpara, Tezpur 

PO- Tezpur, Mouza - Mahabhairab  

District – Sonitpur, Assam      ----- Plaintiff  

             -Vs.- 

Sri Lila Dutta 

Son of (L) Benudhar Dutta 

Resident of Polo Field, Bamungaon 

C/o – Sri Pinku Sarma 

PO- Tezpur, Mouza - Mahabhairab  

District – Sonitpur, Assam  ----- Defendant 

 

This suit for recovery of Rs.7,85,000/- only as principal and Rs.1,64,850/- 

only as interest (total Rs.9,59,850/-) came up for final hearing on 22-03-

2018 

 

Counsel for Plaintiff :  

Counsel for Defendant  :  
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JUDGMENT 

1) This is a suit for recovery of total amount of Rs.9,59,850/- from 

the defendant by the plaintiff. 

Case Of The Plaintiff: 

2) The plaintiff stated that the plaintiff and the defendant had a good 

relation and the defendant approached and requested the plaintiff for a lon 

of Rs.8,00,000/- (Rupees Eight Lakhs only) due to urgent need of money. As 

a well wisher the plaintiff lent the amount to the defendant and an 

agreement dated 02-09-2013 was executed with certain terms and 

conditions. The defendant acknowledged receipt of the loan amount in 

writing on 02-09-2013. As per the terms and conditions of the agreement, 

the defendant gave the plaintiff an Account Payee Cheque of Rs.8,00,000/- 

as security and paid Rs.15,000/- as first instalment for the month of 

September, 2013. The defendant again gave an Account Payee Cheque of 

Rs.15,000/- on 31-10-2013 as first instlment to the plaintiff with a request 

not to deposit the said cheque in the bank was sufficient fund was not in his 

account.  

3) The defendant failed to make any further payment or give any 

instruction to deposit the above mentioned cheque. The plaintiff requested 

the defendant several times to pay a balance amount of Rs.7,85,000/- but 

the defendant kept on taking time showing one ground or the other. Finally, 

the defendant served a demand notice on 22-05-2015 demanding him to pay 

balance amount of Rs.7,85,000/- within one month. However, the defendant 

failed to response or to refund the money. Hence, this suit was instituted.  
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Case Of The Defendant: 

4) The defendant prayed that the plaintiff has approached the Court 

with unclean hand and no cause of action arose on 02-09-2013 as claimed 

by the plaintiff. The plaintiff never loaned the defendant the said amount of 

Rs.8,00,000/-. This can be seen from the alleged agreement signed by the 

defendant wherein it was mentioned that in the past a sum of Rs.8,00,000/- 

was received by the defendant from the plaintiff. The defendant claimed that 

he was having a business relation with the plaintiff from 2006 and the 

plaintiff used to finance the defendant to run his business activities in term of 

share of profit. During 2012 defendant’s business slam and he failed to pay 

back any money to the plaintiff from February, 2012. However, the plaintiff 

agreed that the defendant shall pay at least Rs.15,000/- to him till realization 

of all the money due to the plaintiff and the defendant paid Rs.15,000/- per 

month to the plaintiff till the middle of 2013.  

5) In August, 2013 the plaintiff claimed that he was entitled to get 

Rs.8,00,000/- from the defendant till the end of 2011 and since in the year 

2014, his claimed shall become time barred and so demanded that the 

defendant should issue a hand note to him and also enter into a written 

agreement, to which the defendant agreed considering the given 

circumstances. In August’2013 the defendant signed some papers and gave 

them to the plaintiff along with his cheque book containing some leaf of his 

Vijaya Bank Branch Account. By June, 2014 the defendant returned all the 

money to the plaintiff and on 28-06-2014 he paid back plaintiff a sum of 

Rs.4,60,000/-. However, the plaintiff unscrupulously lodged a false FIR 

against the defendant and it was registered u/s 420/468/294/506 IPC. The 
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plaintiff has concealed all the above facts and has instituted this suit with 

fabricated and concocted story claiming against the defendant as a money 

suit.        

6) Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, the following ISSUES are settled: 

1. Whether there is any cause of action? 

2. Whether the plaintiff gave Rs.8,00,000/- (Rupees Eight Lakhs Only)  

to the defendant on 02-09-2013?  

3. Whether the plaintiff entered into an agreement with the defendant 

for repayment of Rs.8,00,000/- (Rupees Eight Lakhs Only), wherein 

defendant will pay Res.15,000/- per month payable to plaintiff by 

account payee cheque till the loan amount gets paid off? 

4. Whether the plaintiff is now entitled to get Rs.7,85,000/- as balance 

loan amount from the defendant?  

5. Whether the plaintiff is entitled to get Rs.1,64,850/- as interest @ 

12% per annum on the principal amount from 01-10-2013 to 30-06-

2015?  

6. Whether the amount pending to be paid, if any, by the defendant to 

the plaintiff?  

7. To what relief(S) the parties are entitled to?  

 

7) During trial, the plaintiff examined 3 witnesses, himself as PW-1, Sri 

Santanu Bhattacharjee as PW-2 & Sri Dilip Kumar Saikia as PW-3. He also 

exhibited certain documents to prove his case. The defendant did not 
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examine any witness and in the stage of cross-examination of PWs the 

defendant defaulted and the suit proceed u/s O.17 r.2 CPC. 

DISCUSSION, DECISION AND REASONS THEREOF: 

8) I have carefully perused the evidence, oral and documentary, and the 

materials available on the case record. Heard argument of both sides. Now, 

let us examine the evidence on records to decide the case at hand.  

Issue No.2: Whether the plaintiff gave Rs.8,00,000/- (Rupees 

Eight Lakhs Only) to the defendant on 02-09-

2013 ? 

9) To prove his claimed the plaintiff examined himself as PW-1 and 

stated the same thing as mentioned in the plaint. He claimed that on 02-09-

2013 he had loaned the defendant Rs.8,00,000/- and an agreement was 

executed between them as per his evidence executed by them which is 

exhibited as Ext.1. Perusal of Ext.1 reveals that the language used is 

“Whereas the First Party hereby acknowledge that the First Party has taken a 

loan of Rs.8,00,000/- (Rupees Eight Lakhs Only) from the Second Party.” 

Here the first party is defendant of this case and the second party is the 

plaintiff of his case. Therefore, there is no confusion that the defendant had 

in fact taken a loan of Rs.8,00,000/- from the plaintiff.  

10) However, it is not clear as to when the said loan was taken. The 

defendant in his written statement had denied that he had taken the loan on 

the date of execution of the deed of agreement dated 02-09-2013. It is also 

seen that in Ext.1 (Deed of Agreement) Santanu Bhattacharjee & Jyoti 

Prakash Mishra were the witnesses. Santanu Bhattacharjee deposed as PW-2 
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but he also didn’t clearly mention when the loan was given and rather stated 

that he was present when the terms & conditions for returning the loan was 

written down in the form of the Agreement. I have gone through rest of the 

documents and it is seen that there has been prior litigation between the 

parties wherein the plaintiff had lodged a case against the defendant stating 

the same facts. The said case was registered as GR Case No.2506/14. 

Perusal of the available materials on record, failed to indicate as to when the 

loan of Rs.8,00,000/- was taken when the defendant has taken a specific 

plea that he has not taken any loan of Rs.8,00,000/- from the plaintiff on 02-

09-2013. The burden on the plaintiff to specifically prove that the loan of 

Rs.8,00,000/- was given on 02-09-2013 which the plaintiff has failed to do. 

11) Hence, under the given circumstances, it is held that plaintiff failed to 

prove that he gave Rs.8,00,000/- to the defendant on 02-09-2013.  Hence, 

Issue No.2 is answered in the negative & settled against the 

plaintiff.  

Issue No.3: Whether the plaintiff entered into an agreement 

with the defendant for repayment of 

Rs.8,00,000/- (Rupees Eight Lakhs Only), 

wherein defendant will pay Res.15,000/- per 

month payable to plaintiff by account payee 

cheque till the loan amount gets paid off.  

12) As seen while discussing Issue No.2 and from the materials on 

record that the defendant has not denied he had in fact signed the deed of 

agreement dated 02-09-2013, wherein it has been mentioned that the 
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defendant will repay Rs.8,00,000/- to the plaintiff by monthly installments of 

Rs.15,000/-. Hence, Issue No.3 is settled in favour of the plaintiff.   

Issue No.4: Whether the plaintiff is now entitled to get 

Rs.7,85,000/- as balance loan amount from the 

defendant?   

Issue No.6: Whether the amount pending to be paid, if any, by 

the defendant to the plaintiff?  

13) Both these issues have been discussed together without losing their 

individuality as they are based on the same set of facts and evidences.  

14) The plaintiff in his plaint has claimed that he had loaned an amount 

of Rs.8,00,000/- to the defendant on 02-09-2013 and on the same date 

itself, they had entered into an agreement (Ext.1) wherein it was mentioned 

that the defendant will pay Rs.15,000/- through Account Payee Cheque to 

the plaintiff from the month of September’2013 and Rs.8,00,000/- will be 

adjusted against the monthly payment made by the defendant. In the plaint 

and also in his evidence in affidavit the plaintiff also claimed that the 

defendant has paid only one monthly instalment amount of Rs.15,000/- vide 

cheque dated 31-10-2013 and the balance amount of Rs.7,85,000/- is 

pending. Perusal of the WS of the defendant reveals that he has denied the 

fact that the plaintiff had in fact loaned him Rs.8,00,000/-. However, Ext.1 is 

the written agreement wherein it is admitted that the plaintiff had in fact 

loaned him Rs.8,00,000/-. Though the defendant claimed that he signed the 

deed of agreement on being pressurized by the plaintiff, however, the onus 

was on him to prove the same, which the defendant failed to do so.  
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15) It is also seen from the record that the defendant had defaulted in 

appearance from the state of “official witness on behalf of the plaintiff” and 

the suit had proceeded under Order 17 Rule 2 CPC. Thus, an adverse 

presumption can be drawn that the plaintiff had in fact loaned the defendant 

Rs.8,00,000/- and out of which the defendant had paid only Rs.15,000/- and 

therefore, an amount of Rs.7,85,000/- is yet to be paid back to the plaintiff 

by the defendant. In view of the above discussion, Issue No.4 is settled in 

favour of the plaintiff.   

16) In Issue No.6, the question that was raised was what is the amount 

pending to be repaid by the defendant to the plaintiff. As seen while 

discussing Issue No.4, it is settled that the plaintiff is entitled to get 

Rs.7,85,000/-. Hence, it is held in Issue No.6 that a principal amount of 

Rs.7,85,000/- pending to be repaid by the defendant to the plaintiff. Issue 

No.6 is accordingly settled.  

Issue No.5: Whether the plaintiff is entitled to get 

Rs.1,64,850/- as interest @ 12% per annum 

on the principal amount from 01-10-2013 to 

30-06-2015?  

17) Perusal of the plaint reveals that the plaintiff has come up with 

the figure of Rs.1,64,850/- based on the Advocate’s notice / demand notice , 

he had issued to the defendant on 22-05-2015 wherein he has mentioned 

that defendant must return to him Rs.7,85,000/- within one month from the 

receipt of the notice and if he fails to do so, the plaintiff will charge 12% p.a. 

interest on the balance loan amount from the first day of October’2013 till 
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realization. As the defendant has not repaid the amount the plaintiff started 

calculating this interest rate on the principal amount.  

18) I have given the matter due consideration as to whether one 

party can unilaterally decide on an interest rate on an amount that was 

loaned. The answer would be in the negative as the Law of Contracts states 

that a contract is valid only when there is a proposal from one side and 

acceptance from the other and for a consideration. In the present case, the 

deed of agreement (Ext.1) does not reflect anything about date when the 

loan has to be returned or what interest would be applicable on default. 

Thus, based on the demand notice issued by the plaintiff, an interest rate 

cannot be allowed to be calculated on the loan amount. Hence, in view of 

the above discussion, Issue No.5 is settled against the plaintiff.    

Issue No.1: Whether there is any cause of action? 

19) For a suit to being there must be a cause, which pushes the plaintiff 

to institute a suit against the defendant. In the present suit, the plaintiff 

claimed that the case of action arose on 02-09-2013, when the defendant 

took an amount of Rs.8,00,000/- from him. Cause of action also arose on 30-

09-2013 when the defendant paid Rs.15,000/- as first instalment. Cause of 

action again arose on 31-10-2013 when the defendant gave the plaintiff an 

Account Payee Cheque of Rs.15,000/- dated 31-10-2013 but asking him not 

to deposit the same. Finally, the cause of action arose on 28-05-2015. 
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However, the plaintiff failed to show any reason as to how a cause of action 

arose on that day.  

20) In my considered opinion that the cause of action definitely did not 

arose on 02-09-2013 and 30-09-2013. No dispute arose between on those 

two days. On 28-05-2015 also no cause of action arose because the plaint 

failed to reveal any event or dispute between the parties that has occurred 

on 28-05-2015. Finally, coming to the cause of action on 31-10-2013 it is 

seen that the plaintiff failed to lead any evidence, which would prove that a 

cause of action on date that date. The Account Payee Cheque dated 31-10-

2013 has been exhibited as Ext.3. However, there is no other evidence on 

record to reveal that this cheque is related to the transactions of 

Rs.8,00,000/- or that it was dishonoured or any other similar matter which 

can have given rise to a cause of action.  

21) Hence, in view of the above discussion, it is held that no cause of 

action arose for the suit on the given dates as mentioned by the plaintiff. 

Accordingly, Issue No.6 is settled in the negative against the 

plaintiff.     

Issue no. 7:To what relief (s) the parties are entitled to? 

22) In view of the prior discussion, it is held that the plaintiff is not 

entitled to any relief as prayed for. Issue No.7 is thus, settled in the 

negative. 
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O R D E R 

23) THE suit is dismissed without cost. Prepare a decree accordingly. 

  

 Given under my hand & seal of the Court on the 20th of April’ 2018. 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

 

 

Dictation taken and transcribed be me: 

 

        

(J. K Muru) 

Steno. 
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ANNEXURE 

 

Plaintiff Witnesses:    

PW-1 Sri Sibu Saha 

PW-2 Sri Santanu Bhattacharjee 

PW-31 Sri Dilip Kumar Saikia 

 

Plaintiff Exhibits:    

Ext-1 the deed of agreement dated 02-09-2013 

  Ext-2 Security cheque No.153784 

  Ext-3 cheque No.164507 

  Ext-4 Advocate’s notice 

  Ext-5 postal receipt  

  Ext-6 postal certificate  

  Ext-7 seizure list   

 

 

Defendant Witnesses:   

NIL       

 

Defendant Exhibits:   

NIL   

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 

 


